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Before the
Federal communications commission

Wa.hing1:on, D.C.

In the Matter of ) )
I.pl..entation of Section 309(j» PP Docket No: 93-253
of the co_unication. Act) ""'--
Competitive Bidding )

COMMENTS

I a. submitting comaent. to the propoMd auction rul_ a. a .....11
bu.ine.. person Who ha. been directly involved a. a .ofouncs.r and
principal in both privately and pUlioly h.ld coapanie. wbieb have
built and operated over thirty cellUlar Tel.phone lic.ns_ ov.r the
past five years. My comments are as follows:

Auction De.ign

The single ao.t aportant el_ent. in auction d••ign .hould be
simplicity. co.plicated auction rul.. vill only fe~ .u.picion on
the part of the public that the rul.. have been riqCJed to benefit
on. interest group or another. Tbe simpl.st procedure is" ther.fore
the b••t.

Oral bidding, as not.d in paragraph 37 ("#37"), is lik.ly to be
p.rceived as fair because the process i. open, and any .ligibl.
qualified bidd.r who i. willing to pay .nough can be as.ured of
winning.

, .

• leaUolliea bi"i119 Cis.), while perbapa apprQpriate for auc1:ioning
Treasury ••curiti.. to aajor financial in.titution. who llUt*it
aUl'tiple bids Oft • 1fM1tly "!NIl.is, p1&... a great bureS_on _11
bu.in..... who may not have ace... t.o th. intrastruct.ur. r-.aired
for .l.ctronic bidding, and who only wi.h to bid on a handtul of
market.. in on. auction ••••ion d.aling with mark.ts in the .tat. in
which they do bu.in.... It i. not an "open" process •

...1.. bi4diag t.r 110.... •. pari: ot • CJZ'oup aD4 oral bid. tor
~Il.....n••• pan. (#47 & #.1) d.nie. the _..11 bu.in••• bidder
the opportunit.y to pay .nough tor the JlUk.t that he wants to build
and operate. If a _jor pl&yer want. t.o bUy allot the ..rut.
COIIpri.ing a mark.t cluster, that player .hould have to compet. on
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a aarket. by market. ba.is tor each c01lpOllent. ot the clu.t..er. That.
a ••ure. that. each .arket will go to the party that value. it the
most (134 & 141), and maxiaize. the return to the treasury•

...11 ])u.iDe.. OWIler. of ...11 .-clte1:. provide .erviae t.o t.he
plio .OODR~ .. _jor pla.,_. wllo 0.. bo~1l tile lar.,e aazoket..
aDa t.he sun'OUIlCiacJ _11 oa.. '!'be large llarket qet.s built.. fir.t,
becau.e it is JIOr. profitable. _11, low population den.ity
.arket.s qet built only after the larq., high POpulationden.ity
market. is built out. In ettect, _11 ..rkets are warehou.ed by
big players unt.il they qet. around to buildinq them.

_.led ])14. where tile co.ai••ioD ~. -very tew ltiM... (#4')1.
a departure trom open biddinq, and theretore uncterain••..;pmlic
confidence in the proce... It. incr..... the po..ib:11ity of bidder
collusion: the po••ibility ot colluion increa... as the nUliber at
bidders qet. •..ller. Finally, what are the mark.t. wb:1db are
going to have very few bidder.? As market. .ize dec1in••, JIOre
small business bidders will bid. If anythinq, small market.. will
attract more bidders, not fewer.

8equuce of Biaa!JaCJ(151-153 , #125). In the cellular industry,
reqions are ()rcJaDi~ed around the _jor aarJt.t. PCS i. likely to be
the ..... ~eqati()n ot JlUltipl. regioJUI does not iJIprove Mrlice
t.o th. public; it just r8ciuce. cOBPet.ltion by making bigplayera
int.o really big players.

'l't1e ·best. ·ttalance of la9Pept.lca .. revenue t~ t.M q--un' would
appear to be off_iJ\9 t.he regiona ill order of IKtlN1aticm, .....
Jlarket within the reqion in order of papulation, and each lIpelCt.rua
block in dacendlng order ot aize within each mark.t. This PeX1lits
tho.. who want. to aqgregat.e within a reqion to do so in on. auction
••••ion.

aiataltaDeo.. • ..1.. bi4411lCJ (#55) __t... probl_ becau.e ot the
prOblems of ov.rall c.ilinq. and. havine) to pcait bldc1U. to
withdraw bid.. If _l.d bid. unctera1ne public confidence in the
proc..., .iaul1:aneous .ealed bidding just_b. it. worse.

alalf:_eou......b9 Jd.4 .1eo1:na1a a1lCl1:1... (#56 , 62) __
tha~ th. ..jor players are to be the .ole ben.ticiuy of the
auc1tion proc.... It a••Wle. that 'there will be no open auction.
It 41.cri.ina~. against ...11 busin.... Th. cr.at.ion ot .uch a
~ would e"1IOre ti_ 'than' th. eo-i••ionh:aa tor ~i.
proc.eding. Keep it simple.

O......t:io-.l It:l.... (#57-#.2, #120, #123) cr.a1:•• a very coaplex
al1:ernative 1:0 open bidding Which will not. aftect aCJCJZ"eqation but
i. lik.ly 1:0 reduce revenue t.o the treasury.

It a _jor player vanta 1:0 purcbase all of t:Ile aark.t. in a retion,
it can do .-0 one aark.t at a tiae in open biclclinq. A aealacl bid
tor allot the -ark.ts in a reqion tewc.. such a bictder to !Ny
1IIIrket. which it aigbtothervi•• not purc:ba••, but for Which it i.



forced to bid to meet expected sealed bids from other major
players.

As a practical matter, the.e ...ller market. would be unavailable
to mBall bu.ine•• bidders for whoa the_ ..rkets would be ju.t the
right size for their resources. The bi.tory of cellular build out
indicates that the big operator will build the _ller markats la.t
while it fully davelops it'. large .ark.t., depriving the ...11
market consumer of service until the day before license expiration.

Collbinational bidding would reduce proceeds to the treasury,
because it .-It.. it illpo••ibla for the t:reaaury to receive the
hiqhest price from those bidders that value each individual JlU'ket
the most.

A ".111&1 ... Itea~" offer (#60) i. wor•• atill trOll the point. ot
view of the ...11 bu.in••• bidd.r. B. _y 10•• th. MPet tor
which he haa off.red the biqb..t bid, not becaWie a ..jo~ player
particularly wanta 1:Jlat market, but .becau" t:he major player i.
willing to raise biB bid for the ..jor market in the region for
which it submitted the initial led bid. This run. direqtly
counter to the principal of di inating licens.. a.ong a wid.
variety of applicants, including 11 business (#11).

Ltai~tioa. by ~i••~. oa viDa' 41tur.. (#63-65) i_ a
complication arising from permitting simultaneous s.aled bid
auctions. Open bidding keeps it siaple.

Jlla1_ .14 ...-u••at.a (#'1-#61) pl.-. the C~l..U.OI\ ift ..
position of deteraining value in a proceediDg specifically tSMi,CJfte4
for value t.o be det.er-ined by the auction prac.... ...ilure. of
bid.ders to .-t1 a predetermined value .iJlply delays s.-vice to the
public unt.il .uch tiae a. the Co_i••ion bu reduced: the ainiawa
bid to the point where it reflect. true market. value.

Iut:al1J1eat ...,...t.. (#69 Ie #79) tor qualifyift9 ent.it1.- i_ the
easi••t fona of al1:ernative payMftt. M'thOd t:o adaini.'IC. Por a
••ven year l1C8ftM, an appro»riat:. torJlUla would be a down~
of 1/7 'the wirmiftq bid and six additicmal equal pa~. vit:b
interest at prille plus one percent on the Utlpaid balance.

~ coUilla~io. of 1.i~ial pa,...~ pl•• 1"oyal~:I.e. (#10) would be an
ideal tOBula becau•• payaeat of, .ay, a 5' ot gro•• r ....ue
royal1:y weulcl pr..U....ly_~ ..,..". t.o -.rket rev_ml". 1fI.IeI:'.
i. a stronq public policy appeal for the trea.ury to receive an
onqoinq r.venue st.re.. froa the operation ot spectrum that i. a
national as.et.

Mo.t -operators. hold each aarJtet lio... in a ••parat. .-Ui.-y,
and auditinCJ i. siJWly a utter of lOOkifttJ at Ue appropriaba tax
ret.urn to det.erain.- gros. ~cmar revenue. The cOlIpla-ity Ii••
not. in the adainiatrat.ion but in the bidding.

A. royalt.yapproach is- appropriate only it all bidd.. tor a
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particular licena. w.r. "royalty" bidd.rs. Then the bidding
comp.tition would be th. a.ount of the initial payment. If the
final rule. provide for specific apectrua ••t asid.. tor qualified
applicant., th.n royalties would provide aaxiaua opportunity for
qualified entiti.s by reducing the cost of entry and the best deal
po••ible tor the treasury.

Default (#71) should not place the Cem.i••ion in the position ot
becoming' a bill collector. It should be sutticient for th. UIOunt
unpaid, with interest accruinq, to be a li.n on the lic.ns., to be
paid when the license is .ith.r renewed or transterred.

The .1iqiJd.lity crit.ria (#77) 1Ihou1d be tor the purpoH. of
••tablishing a maximWl, e. g. not IIOr. than a net worth at $6.0
million and earnings ot not mar. than $2.0 aillion, so that larg.
operators will be excluded trom the qualitying clas••

Minbaua tinanc:ial requir_enta s"wld bed~ on a service by
service basis. And, even th.n, account .at be tak.n of the taqt
that a compact mark.t of 100,000 population -.y be CIlpable of beihC)
••rved by one c.ll, and require a r.lativ.ly ...11 inv~t,

compared to a market with millions covering a larqe geographic
area.

ftZ cU'tiflaat.s (#80) should not be ua4 for tile....llinq ~1r
licens.. ne t1ae ~lityb'9 _ti~i.. lUMd help is • the
beginning ot their activiti•• , not at th••nd. What the ...11
bUsin••••pplicant __ 1. 1ft8ttallaent paYJllents and royalty type
of as.istance at the beginning.

How.ver, tax c-rt.ificates would be iDValuable in .ncouraginq
- license .xchanqea aaonq licensee. wllo wi. to rationalize th.ir

POrttOlios- 1n r ..pon.. to a cIUaIl9iD9 .arlee_place. Th. ccma1..ion
1Ihou1d establish procedures tor tile INWIDCe of tax certificate. in
the ca•• of exchanqe at like kind lic.n••••-1- ~:L-o"eDt tCOlt aucRi_ (#83-#..) hae' been an i_ue in the
cellular lotteri.. because of ~. ca.ai••ion's rul.. ¥bieb
peraitted the sal. of a conauuct:ion perait or liettn_ vitbout
takinq any steps to build or ape&'a1:e the Barket. Rather than
involve the Comais.ion in the quapire ot clet:eJ:"JIininq -.rltet valu.,
th. bett.r approach is to prahibit tr...fers for a thr_ year
period atter the award of a licens.. In thes. cirC\Dl8unc•• ,
fttrbidclen u-aufera-would c::a1l88 tile 110enae tto oancel aut~ically
(#88).

1ftler. ther. are .ult1ple 11~ in a ~, putiaularly in 1:he
cu. of PCS, the t.ar of Mrv10e not. _1ft9 provided to the public
(#84) i. unfounclecl, becauae1:h• ..-vice vlll be provided be the
COIIp81:itors.- The handtul ot ca-. in VIliela this would be an i ••ue
.oe. not warrant th. co-i••ion st.pping into the valuation
quagmire.

uai~ url_...-t t-ft. IM't_i.. (189) involves the c~i_ion in



valuation que.tions much more coaplicated than in the ca.. ot
auct.ions. At. lea.t. in auction., there vill be a record.ot pric_
paid tor other spectrua in the ._ IlU'ket. Hone of this data will
be available in the case ot lotteri... The cc.ais.ion will be able
to aplament the intent of Conqre.. just as ettectively with a
three year transter restriction without steppinq into the valuation
quagmire.

The co..ission has already enacted »artor.aaace requir....t. (#90)
for most .ervic.s. They' appear to work reasonably well. The
existing tr~ork.houldbe aaintained.

Collu.ion (#93) i • .c.t likely .-onq the large.t tira-. There ls
already a suspicion 1I1IlOl'lCJ the g.neral public t:hat tbe8e lareJe tira­
will divide up the country by infonal agr...-nt and bid tor _jor
market:a accordingly. At the .ame tt-, colluaion ill _-.y to all...
and hard to prove. OVerall, it is another qua9JIire tbat the
Co_is.ion should avoid. Most ettective would be to obi:.in a
cOll1Dit.llent from the Justice Depart:aent tha.t it will ..t.abliah a
task torce to monitor the auction results and pro.ecute violators
under existing law.

AM»11oatloD prooes.l89 rtlfl1lu_eata (#9'5-#101, #128) ..~ not
change trom pre.ent. Procedures. A .hort tora t.o det:..u.na 1...1
qualitication. to be reviewed prior to the auct.ion .l~~u
tor .ervices such a. cellular and IVDS. A lonq' tora, the'
application currently in use, should be .Ubaitted Fior to t:h.
auction, but revl~ only after 'tM apJilic&l\t. 1. a ~ful
bidder. This vill auure tilat: only aerlous bidders 01Y, ....s
reduce the pre-auction proce.sing t.1_ required by t:he Ccmai••ion.
Short. tora applicat.ions should be subject. t.o the let.ter pertect
st.andard, and long form applicat.ions subject to the atandards
already in place tor each service.

Indet.ermining ",s1t. u4 otiler r...ir_t. for ea-'-.iacJ ....
(#102-#109,#12') the Colad••ion'. 91*1 .hould be siaplicit:y. Any
PrOCess which require. a separate d4lPOtJit. UIOl1Dt. tor ..em .....nt.
ot spectrua tor each urket creat... a paPerWOrk loqj_ and JlUltiple
opportunities for error.

Th••oat straigbt torward approach i. to require all bidder. t.o
deliver a cashiers check tor a .int.ua ot $100,000 to ~ auc~ion

tor ent.ry t.o the area re.erved tor bidders t.o open bi. auction
accoan1:. At the 01_ ot each 1nM111J _ian tor each 11...., if
the amount in the winners account i. not. .ufticient 1:0 <:oV* 20' ot
the winning bid, then the winner JIaJt.. an additional depo.it. It
the winning biclcler tail. to cover the ..ount. requiracl, the llcenae
1s laaediat.ely re-auctioned.

The winner ha. thirty day. after tbe clo.e ot the auction t.o pay
the reaaining lot. Failure to clo so ace. as a forfeit. of 1:IIe
aposit.. The second highe.t biclcler i. qivan the OJIPOrtUnit.y to
pw!chas. the aarket. at the winnin9 bid price. It t.be MCond
highe.t bidder fail. to purcha_ at. the vinning bid price, 1:11.

•



lic.nse is scheduled for re-auction in thirty days.

This procedure has the virtue of sb\plicity. The rules are easily
understood. The maxillUlll delay in tho.e cases where the 80t is not
paid is sixty days.

In the .vent that a wllUllllCJ bl441er Is lOUDd 1:0 !Nt ille11gb1e,
UIlqU&11fl•• or UD&b1e to pay the r ...ining 80t (#113), the market
should be re-auction.d as indicated aJ:M)ve. Th. market should be
open tor bidding by all applicants who were eliqible tor the first
auction, wh.ther or not t:bay actually participated. Th.
ca.ai••ion's objective is to have a• .any qaalitiacl blddera a.
possible at each auction session.

Specitic servic••

1QI aDd 4••i9U~ _i:itie. (#121). It the eo.ai••ion ia 90inq to
••t .aid. two IlpeCtrtDI blocks tor d_1gnatC errtitie., then the u••
of royalty payments as the exclusive ..thad of payment would be
appropriate for the reasons previously set forth. If the
eo_i••ion doe. not approve royalty payments, then installaent
payment. would be appropriate.

When bidclinq tor non .et aaide 8pectz'Ua, -.igna1;ed antiti_ abould
b. able to JDaIta payment usinq the iMuI1JMftt. paYJMllt... '!'tli. i.
particularly i:aportant in encouragincJ _11 blMtin••• to provide
service in smaller markets wh.r. the II&jor o~ators. ~would
otherwi.. be warehouaing spectrua While they builcl tile _jor
markets.

Conaortia .hould be accorded d.signated entity status only when a
ujority ot the ownership and control i. in the hands at designated
entitie••

WC8 .ar~ad (#122) licenses should be. open to all applicaatll,
and de.iqnate4 atitie. should be .ntitledto us. in.tallllant
payment:s.

mae detentiaai:loa tltat noe aIacnI1d ..~ 1:0 .un. Rl••
aeacla to ... r .....idere4 (#143). Since nDs was authoriZed, the
industry has be9Un to mOVe in a differ.nt: dir8Ctton trOll that
originally cant_plated. Th. bwl1neN plan. of a nUliber of IVDS
service proviclera con'te1lplate ·'r..- access to the IVDS .yat_ toJ:'
any crus1:oaer W!lo owns an ......1at:. box. There would be no
charge to th. customer for conn.ction to the ayat8Dl or tor syst_
ti•• u.ed.

Theco.~s would be paid l:»y the vendor. of qoocts and ....10..
ottered to cut:.oaers via IVD8. III 1:II.i. r_pect, IVDS 100_ INch
lIOr. like broadoa.t ~elevi.ion, wbich is paid for by the venclora
ot goods and .ervice., than like, to.. ...,le, cellular telepllone
.ervice, wh..re the custo.er pays for connection ti.e •

••cause no IVDS 1IYSt8DlS are yet in service, the deqree to which



~bi. ~rend in ~e IVDS indu.~ry ~. ~e priury operational
reali~y i. a. yet unknown. If, in tact, IVDS i. offer~a. a no
connection charge and no ti.. charge .ervice, then theCo_i••ion
i. aandated under the rule. ..tabli.bed by congre.s toaw~d IVDS
spec1:rwa by lot~ery and not by auction. This ea-aentator reque.t.
reply comaents froa pro.pectiv. IVDI .ervice providers on their
propo.ed operational plans, so that the co.-i••ion can bave the
facts available upon which to base a conclusion on ~he priury u.e
at the IVDS spectrum.

rtD8 poef_••e. ('l4.), wbare 1:bc". are only two licen... per
aarket, are lIOre ditficult than fC8 ...... ..... .... .-!»le
license. per Jlarke~. The applicatiou tiled tor the tirat nIne
markets, a~ $1,.00 per application, tn4icate that there i. ~ong
intere.t tram _11 bu.in... applicants. With a re1ativtiy low
entry cost (coapared to PCS), IVDS is a natural for _11 busines•.

In view ot the toreqoinq, in ~e event that IVDS i. awU'ded by
auction, the coaai••ion .hould .et .aide one ot the two available
licen.e. in each aarkettor qualified entity applicants, and .uCh
applicants should, at a minillUJD, be perllit~ed the install1leJlt
method at payment.

It the coaiaaion really vanta to encouraqe qualified _Uti'
participation in nos, it Mould adopt the down pa~ pl_ "
royalty .ethad ot payaent previoualy 4iacuased. All bicldinq tor.
one licans. in each aark.t would be tor 1:he aaount at the ,down
paYJIent. This Wllh_. vi.... _xi-. opportunity tor qualitied
entities to participate in IVDS.


